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SUPREME COURT OF APPEALS OF VIRGINIA. 



State v. Matthews. 

Oct. 30, 1906. 
[55 S. E. 342.] 

1. Criminal Law — Former Jeopardy. — Where a conviction of murder 
in the second degree under an indictment charging murder in the 
first degree, is set aside, accused on a subsequent trial, may be tried 
for murder in the first degree. 

2. Indictment and Information — Conviction of Lesser Offense — 
Statutory Provisions. — Under an indictment for murder in the form 
prescribed by Revisal 1905, § 3245, without setting out the means 
used, the jury may, under section 3269, providing that on the trial 
of an indictment, the prisoner may be convicted of a less degree of 
the crime charged, and section 3271, authorizing the jury to determine 
whether the crime is murder in the first or second degree, find ac- 
cused guilty of murder in the second degree. 

[Ed. Note. — For cases in point, see vol. 27, Cent. Dig. Indictment 
and Information, § 577-579.] 

3. Same. — Revisal 1905, § 3269, providing that on the trial of an 
indictment, the accused may be convicted of a less degree of the 
crime charged, and section 3271, providing that the jury shall de- 
termine in their verdict whether the crime is murder in the first or 
second degree, apply to all indictments for murder defined by section 
3631, declaring that a murder which shall be perpetrated by means 
of poison, lying in wait, etc., shall be murder in the first degree. 

4. Homicide — Degrees — Burden of Proof — Presumptions. — The rule 
that proof of intentional killing with a deadly instrument raises a 
presumption only of murder in the second degree, casting on the state 
the burden of proving murder in the first degree, applies only to 
cases of homicide in which premeditation must be shown, and not 
to a homicide committed by poison, lying in wait, etc., and as to 
these, when intentionally done, the law raises the presumption of 
murder in the first degree. 

5. Indictment and Information — Conviction of Lesser Offense. — 
Where, on a trial for murder in the first degree, the evidence showed 
that the crime was committed by poisoning, so that the law pre- 
sumed that the killing was murder in the first degree, the jury might, 
under Revisal 1905, § 3269, providing that on the trial of an indict- 
ment, the prisoner may be convicted of the crime charged, or of one 
of a less degree, and section 3271, providing that the jury must 
determine whether the crime is murder in the first or second degree, 
find that accused was guilty of murder in the second degree. 

Appeal from Superior Court, Guilford County; Ferguson; 
Judge. 
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J. B. Matthews was convicted of murder in the second degree, 
and he appeals. Affirmed. 

Guthrie & Guthrie and Stedman & Cooke, for appellant. 
The Attorney General and Walter Clark, Jr., for the State. 

Clark, C. J. The prisoner, indicted for the murder of his 
wife, was convicted of murder in the second degree. His counsel 
quote as the settled ruling of this court that "upon appeal from a 
conviction for a lesser offense than that charged in the indict- 
ment, a new trial, if granted, must be upon the full charge in 
the bill," and cite the cases to that effect, beginning with State v. 
Stanton, 23 N. C. 424, and since State v. Grady, 83 N. C. 643 ; 
State v. Craine, 120 N. C. 601, 27 S. E. 72; State v. Groves, 121 
N. C. 568, 28 S. E. 262; State v. Freeman, 122 N. C. 1012, 29 
S. E. 94 ; State v. Gentry, 125 N. C. 733, 34 S. E. 706, and say 
that the prisoner abandons all exceptions for which a new trial 
may be asked, and "confines his appeal solely to a motion in 
arrest of judgment for matters appearing of record." The state- 
ment of law, as to the rulings of this court is correct. The Su- 
preme Court of the United States, in a very recent case (Trono 
v. U. S., 199 U. S. 521, 26 Sup. Ct. 121), has reviewed the au- 
thorities, and sustained the principle that a new trial in a capital 
case goes to the whole case, regardless of the former verdict. It 
is in the election of an appellant to abandon here any exceptions, 
which, out of abundant caution, he may have taken below, and 
Which, upon reflection, he thinks he should not press in this 
court. This course has been often suggested and recommended 
by this court, that counsel should "sift out and abandon those 
(exceptions) which, on deliberation, they find trivial and un- 
tenable. This would aid the court to a just consideration of the 
appeal by directing its attention to what counsel deem the fatal 
errors only, which, in the vast majority of cases, can be presented 
by a very few exceptions." Pretzfelder v. Insurance Co., 123 N. 
C. 167, 31 S. E. 470, 44 L. R. A. 424. 

The record shows simply an indictment for murder in the 
form prescribed by Revisal 1905, § 3245 (which does not set out 
the means used), and a verdict thereon of murder in the second 
degree. Revisal 1905, § 3269, provides: "Upon the trial of any 
indictment the prisoner may be convicted of the crime charged 
therein or of a less degree of the same crime, or of an attempt 
to commit the crime so charged or of an attempt to commit a less 
degree of the same crime." Revisal 1905, § 3271, provides that 
"the jury before whom the offender is tried shall determine in 
their verdict whether the crime is murder in the first or second 
degree." Upon the record there is an indictment for murder and 
a conviction of murder in the second degree as authorized by 
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statute. There is no ground in the record on which to base the 
prisoner's motion to arrest the judgment. The prisoner contends, 
however, that it appears from the case on appeal and the evi- 
dence sent up therein that the indictment was for murder by 
poisoning, and that, from the nature of the case, this must be 
murder in the first degree. The "case on appeal" is a part of the 
transcript on appeal, and is a narrative of such matters which 
took place at the trial as are pertinent to the exceptions taken. 
It is no part of the record proper. Thornton v. Brady, 100 N. 
C. 38, 5 S. E. 910 (which has been often approved) defines the 
"record" as embracing only the summons or indictment, plead- 
ings (in civil cases), verdict, and judgment. But if the indict- 
ment had charged "poisoning" as the means by which the 
prisoner had committed the murder, the motion to arrest the 
judgment would be no better founded. Revisal 1905, § 3631, 
enumerates the instances of murder in the first degree as follows : 
"A murder which shall be perpetrated by means of poison, lying- 
in-wait, imprisonment, starving, torture, or by any other kind 
of willful, deliberate, and premeditated killing, or which shall 
be committed in the perpetration of or attempt to perpetrate any 
arson, rape, robbery, burglary, or other felony, shall be deemed 
murder in the first degree." The above-cited sections of Revisal 
1905, § 3269, authorizing a jury to return a verdict for a lesser 
degree of any offense on an indictment for a greater, and section 
3271, empowering a jury to determine in their verdict whether 
the prisoner is guilty of murder in the first or second degree, 
apply equally to all indictments for murder, whether perpetrated 
by means of poisoning, lying in wait, imprisonment, starving, 
torture, or otherwise. In State v. Freeman, 122 N. C. 1016, 
29 S. E. 94, the court held that the judge erred in telling the 
jury that, in their discretion, they could return a verdict of 
murder in either the first or second degree, but should have told 
them that they should find the prisoner guilty of that degree 
proved by the evidence (State v. Covington, 117 N. C. 834, 
23 S. E. 337; State v. Norwood, 115 N. C. 791, 20 S. E. 712, 
44 Am. St. Rep. 498), and added: "This instruction was er- 
roneous, and not warranted by any decision of this court, but 
it is an error in favor of the prisoners, and one which cannot be 
complained of by them." To same effect, State v. Hunt, 128 
N. C. 586, 38 S. E. 473 ; State v. Caldwell, 129 N. C. 684; 40 
S. E. 85; State v. Locklear, 118 N. C. 1158, 24 S. E. 410; 
State v. Gilchrist, 113 N. C. 676, 18 S. E. 319 (these last two 
cases were for murder by lying in wait) ; and there are others. 

At common law, when the intentional killing by a deadly 
weapon was shown, the law presumed malice aforethought, and 
the burden of reducing the offense, to a lower grade by proof of 
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matters of mitigation or excuse, devolved upon the prisoner. 
The statute dividing murder into two degrees (now Revisal 
1905, § 3631) contains no reference to this rule, but this court, 
in State v. Fuller, 114 N. C. 885, 19 S. E. 797, held that one 
result of the division of murder into two degrees was that proof 
of intentional killing with a deadly instrument raised a pre- 
sumption only of murder in the second degree, and the burden 
was on the state to aggravate the offense to murder in the first 
degree, as it was on the prisoner to reduce it. But this applies 
only to cases of homicide, in which premeditation must be 
shown, and not when the homicide is shown or admitted to 
have been committed by lying in wait, poisoning, starvation, 
imprisonment, or torture. As to these, when intentionally done 
the law still raises the presumption of murder in the first de- 
gree, as the prisoner justly contends. But none the less if the 
jury convict of a less offense, it is within their power so to do 
under the statute. Nor is intentional homicide by poisoning 
necessarily always murder in the first degree. The presumption 
may be rebutted. At common law, there might be a conviction 
of manslaughter on an indictment for homicide by poisoning, 
and in this case the judge charged : "If, however, at the time 
he took the dose of morphine, the prisoner had no thought or 
purpose to take the life of his wife, and, afterwards, while 
under its influence, he administered the poison with intent to 
kill her, and at the time, from the effect of such morphine so 
taken, he was unconscious of the character of the crime he was 
committing, he would not be guilty of murder in the first de- 
gree for want of power to deliberate, and not with premeditation . 
and deliberation, but could not be excused because of the tem- 
porary insanity brought on himself voluntarily, and he would 
be guilty of murder in the second degree." 

There is no exception to this charge and we do not pass upon 
it, but the jury may have taken that view of the evidence. 
But whatever the reasoning of the jury, the prisoner has no 
cause to complain that he was not convicted of the higher 
offense. 

No error. 

Note. 

The doctrine laid down by the North Carolina court seems to be 
supported by the weight of authority thus, in Allen v. State, 37 Ark. 
433, and State v. Dowd, 19 Conn, 388, it was held, that the jury might 
find a verdict for murder in the second degree under an indictment 
for murder by poison. 

Washington. — In Washington there is a statute similar to the one 
in North Carolina providing that under an indictment for an offense 
consisting of different degrees, the defendant may be convicted of 
any degree inferior to the degree charged in the indictment. In 
State v. Grier, 11 Wash. 244, 39 Pac. Rep. 874, the court said: "If 
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the facts shown by the record would warrant us in entering into an 
investigation of the argument in reference thereto, the first assign- 
ment of error would present questions of importance for our de- 
cision. In such argument it is contended that under the provisions 
of our statute murder in the first degree by the administration of 
poison is a distinct statutory offense complete in itself, and without 
any crime, lesser than the principal one being included therein. If 
the definition of this crime stood by itself, and had no connection 
with murder in the first degree, as otherwise defined, there would be 
force in this contention. But murder in the first degree, however it 
may be committed, is the crime which is defined in the section, which 
provides that one of the methods by which it may be committed is 
by causing the death of a person by the administration of poison. 
Such being the fact, there is no distinction between the crime of 
murder in the first degree when so committed and the crime of 
murder in the first degree when committed by other means. The 
language of the statute is that every person who shall kill another 
under certain circumstances shall be guilty of murder in the first 
degree, and there is no distinction as to the crime growing out of 
the means employed for its commission. We are, therefore, of the 
opinion that the crime set out in the statute is a single one, and 
that, by whatever means it may have been committed, it includes the 
crime of murder in the second degree, and manslaughter, as there- 
after defined in the statute. The sections defining these crimes,, when 
construed with § 1319 of the Code of Civil Procedure, which provides 
that 'upon an indictment or information for an offense consisting 
of different degrees, the jury may find the defendant not guilty of 
the degree charged in the indictment or information, and guilty of 
any degree inferior thereto,' authorized the verdict rendered in the 
case at bar. But the determination of this question is not necessary 
to the decision of this case, for the reason that the appellant is not 
in a position to raise it in this court." 

Pennsylvania. — The 74th section of the Act of 31st of March, 1860, 
which' is a transcript of the provision on the same subject of the 
Act of 22d of April, 1794, enacts that "All murder which shall be 
perpetrated by means of poison, or by lying in wait, or by any other 
kind of willful, deliberate and premeditated killing, or which shall be 
committed in the perpetration of or the attempt to perpetrate any 
arson, rape, robbery, or burglary, shall be deemed murder of the 
first degree, and all other kinds of murder shall be deemed murder 
of the second degree; and the jury before whom any person shall 
be tried shall, if they find such person guilty thereof, ascertain in 
their verdict, whether it be murder of the first or second degree." In 
Lane v. Com., 59 Penn. St. 371, in a trial for murder by poison the 
court charged that: "The life or death of this man is in your hands; 
there is no middle course; he must be convicted of murder in the 
first degree, or acquitted of everything. If your verdict is guilty 
of murder, you must state of the first degree. If not guilty, you 
say so, and no more." This was held to be error. The court said: 
"But it is argued that where the facts bring the case within either 
of the modes of killing declared murder in the first degree, it being 
the duty of the jury to find a verdict in accordance therewith, a 
peremptory direction to find that degree is proper and right. To 
admit this would be to determine that this portion of the verdict 
is matter of form, and to substitute a court to do that which the 
law says the jury shall upon their oaths do. They have undoubtedly 
the power to fix a lower degree to the crime than the statute provides. 
I say they have the power, for the act gives it to them, and no court 
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can refuse their verdict if they do so, or set it aside, unless at the 
instance of the defendant. We need not speculate about why it 
was so provided. It is sufficient that it is so written, and we 
cannot change, alter or depart from it. In Rhodes v. Com., 12 
Wright, 396, this was a subject of thought and comment. Wood- 
ward, C. J., said, in the opinion of the court, 'No doubt cases of 
murder in the first degree have been found in the second, but 
this must have been anticipated when the statute was framed, 
and has certainly been allowed under its operation; and yet it has 
remained on the statute book since 1794, unaltered in this re- 
gard. Possibly the very distinction of degrees was invented to 
relieve such jurymen's conscience as should be found more ten- 
der on the subject of capital punishment, than on their proper 
duties under the evidence. Many men have been convicted of 
murder in the second degree, who, really guilty of the higher crime, 
would have escaped punishment altogether but for the distinction in 
degrees, so carefully committed to juries by the statute.' " 

Nevada. — Jury may find prisoner guilty of murder in second degree 
for a homicide committed by means of poison, for the reason that 
the question of degree is to be settled by them under the statute of 
Nevada, which provides that "all murder which shall be perpetrated 
by means of poison, lying in wait, torture, or by any other kind of 
willful, deliberate and premeditated killing, * * * shall be deemed 
murder of the first degree, and all other kinds of murder shall be 
deemed murder of the second degree; and the jury before whom any 
person indicted for murder shall be tried shall, if they find such 
person guilty thereof, designate by their verdict whether it be mur- 
der of the first or second degree." State v. Lindsay, 3 Am. St. Rep. 

77C - 
Iowa — Contra Doctrine. — In State v. Bertoch, 112 Iowa 195, 83 N. 

W. 967, it is held: Where an indictment charged defendant with 
poisoning deceased, a conviction of murder in the second degree 
could not be sustained, since under Code, § 4728, making all murders 
perpetrated by means of poison murder in the first degree, defend- 
ant was either guilty of murder in the first degree or not guilty at all. 
The court said: "Our opinion announced on the former submission 
of this case. (79 N. W. 378) contained the following: 'The court gave 
the following, among other instructions: "(1) The indictment in this 
care charges that the life of one Charles Selhusen was taken by hav- 
ing poison administered to him by the defendant, and that said poison 
was so given to the said Selhusen with the intent to take his life. 
Under the charge in this indictment, the defendant may be con- 
victed, the evidence warranting, of either one of the following 
grades of homicide; Murder in the -first degree; murder in the sec- 
ond degree." "(8) If you have any reasonable doubt of the 
degree of the murder of which the defendant is guilty, if guilty 
at all, you should only convict of such offense as you have no rea- 
sonable doubt of his guilt." The jury was further instructed 
as to the elements of murder in the first and second degrees, and was 
told that the distinctive difference is that in the second degree it 
need not be shown that the murder was with deliberate, premeditated 
purpose to kill, while in the first degree, deliberate, premeditated in- 
tent to take life must be shown. The jury was also instructed: "If 
you find the defendant not guilty of murder in the first degree, you 
will proceed to determine whether he is guilty of murder in the 
second degree." Of these instructions the defendant complains, and 
insists that under the indictment he cannot be convicted of murder 
in the second degree, that there is no evidence to sustain the finding 
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of guilt in the second degree, and that under the evidence he is 
either guilty in the first degree or not guilty. It is claimed on be- 
half of the state that under the statute and this indictment a con- 
viction can be had in the second degree, that under the statute the 
jury was required to determine the degree, and that the instructions 
complained of were not prejudicial to the defendant. The first ques- 
tion to be considered is whether, under a charge of murder — that is, 
of killing a human being with malice aforethought — perpetrated by 
means of poison, the accused may be convicted of murder in the 
second degree; or, in other words, whether there are degrees in 
murder perpetrated by means of poison. Our statute provides as 
follows: "Section 4737. Murder. Whoever kills any human being 
with malice aforethought, either express or implied, is guilty of 
murder. Section 4728. First Degree. All murder which is perpe- 
trated by means of poison, or lying in wait, or any other kind of 
willful, deliberate and premeditated killing, or which is committed 
in the perpetration or attempt to perpetrate any arson, rape, rob- 
bery, mayhem, or burglary, is murder in the first degree, and shall 
be punished with death, or imprisonment for life at hard labor in 
the penitentiary, as determined by the jury, or by the court, if the 
defendant pleads guilty. Section 4729. Second degree. Whoever 
commits murder otherwise than as set forth in the preceding section 
is guilty of murder of the second degree, and shall be punished by 
imprisonment in the penitentiary for life, or for a term of not less 
than ten years." The only authority cited that sustains the claim 
that- in this case a conviction could be had in the second degree is 
State v. Dowd, 19 Conn. 388, wherein it is held, under statutes sim- 
ilar to ours, that, on an indictment for murder perpetrated by means 
of poison the jury might find the accused guilty of murder in the 
second degree. In that case the court said: "In most of the cases 
mentioned in the statute as constituting the crime of murder in the 
first degree, the lesser crime is manifestly included. Thus, if the 
charge were that the murder was committed by the accused while 
lying in wait, the jury might find that it was not so committed, and 
convict him only of the lesser offense. So, if it were averred that 
the act was done by him while attempting to commit the crime of 
arson or rape, the jury might find that part of the charge untrue, 
and still convict the prisoner of murder in "the second degree. Now, 
if the same rule applies to a case where the charge is for murder by 
poisoning, then the conviction in this case was legal. The language 
of the statute strongly favors such a construction. It provides that 
murder perpetrated by means of poison, or by lying in wait, or by 
any other kind of willful, deliberate, and premeditated killing, shall 
be murder in the first degree; thereby implying that in all cases the 
crime must be the result of a willful, deliberate, and premeditated act. 
Hence, if any case can be supposed where murder may be committed 
by means of poison, and not be the result of such an act, then a 
conviction of murder in the second degree may be legal. And we do 
not feel ourselves authorized to say that the case under consideration 
might not have been one of that description, and, consequently, that 
the verdict is not right. Indeed, we are rather inclined to consider 
such the fair construction of the statute, especially as it is a highly 
penal one, and such construction operates against the greater sever- 
ity." The statute specifically declares that all murder — that is, the 
killing of a human being with malice aforethought — perpetrated by 
means of poison, is murder in the first degree, thus fixing the one 
and only degree of murder perpetrated by means of poison. We can- 
not conceive of a case where murder thus committed can be other 
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than of the- first degree. Such a killing is not only with malice afore- 
though, but is by the statute to be willful, deliberate, and premedi- 
tated, because, in the very nature of the act, it must be so. It is 
impossible that one can with malice aforethought take the life of an- 
other by means of poison without doing so willfully, deliberately and 
premeditately. It is not suggested in State v. Dowd how such a case 
can be murder in the second degree. When the charge is of murder 
by lying in wait, or other willful, deliberate, and premeditated killing, 
or in the* commission of any of the other crimes named, we have 
quite a different case, as in those cases there may be murder without 
the aggravating circumstances. One convicted of murder by lying 
in wait is gu'lty in the first degree, but, if he committed the murder 
without lying in wait, he is guilty in a less degree. His guilt of 
murder does not depend upon his lying in wait, but simply the de- 
gree of his guilt, and so as to the other offenses named in § 4728. In 
those cases there may be guilt of murder without the aggravating 
circumstances that fix the degree, but in murder perpetrated by means 
of poison there is but one degree, and the crime either exists in that 
degree or not at all. There being but one degree of the crime 
charged, the statutes and decisions as to cases consisting of differ- 
ent degrees do not apply. In such case there is no issue as to degree, 
and no degree to be determined by the jury.- Robbins v. State, 8 O. 
St. 132, is not in point In that case the conviction was of the first 
degree, and the principal question discussed is whether, in cases of 
murder by means of poison, there must have been an intention to 
take life — a question not involved in this case. In State v. Wells, 61 
Iowa 630, 17 N. W. 90, the conviction was in the first degree, and 
the question under consideration was not passed upon, nor was State 
v. Dowd approved. The question there considered was whether an 
intent to kill must be proven. It follows from what we have said 
that there can be no state of the evidence that will warrant the de- 
fendant's conviction in the second degree. He is either guilty in the 
first degree or he is not guilty of murder. In State v. Cater, 100 
Iowa 502, 69 N. W. 880, we held that the statute requiring the jury 
to find as to the degree does not apply where the facts show that 
defendant is either guilty of the crime charged or is innocent of any 
offense. See also, State v. Smith, 102 Iowa 657, 72 N. W. 279, and 
State v. Van Tassell, 103 Iowa, 9, 72 N. W. 497. Whether the de- 
fendant may be tried, under this indictment, for manslaughter, has 
not been argued, and is not decided.' We further held on that sub- 
mission that this error in the instruction was prejudicial to the 
defendant, Justices Waterman and Ladd dissenting as to that con- 
clusion. On the petition of the state, rehearing was granted that 
we might, aided by further argument, review our conclusions upon 
these points, and, if necessary, consider other errors assigned and 
argued. We have again considered the case with the care which its 
importance demands, and are united in the opinion that the instruc- 
tion was erroneous in the respect complained of, but we are equally 
divided as to whether the error was prejudicial to the defendant, and 
therefore under the law, the giving of said instruction stands af- 
firmed, as being without prejudice to the defendant. This renders it 
necessary that we now consider the other errors assigned and argued 
on behalf of the defendant." It will be observed that this case may 
be differentiated from the North Carolina and Washington cases, in 
that no mention is made of an Iowa statute expressly providing that 
under an indictment for an offense consisting of different degrees, a 
defendant may be convicted of any degree inferior to the degree 
charged in the indictment. 
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Virginia. — In Virginia the question seems never to have been deter- 
mined by the court of appeals. In Wheatherholtz's Cases, 2 Va. L. 
Reg. 697, where the indictment was for murder by one lying in wait, 
and the jury found the prisoner guilty of murder in the second de- 
gree, the court deemed it its duty to set the verdict aside. And to 
the same effect see Taylor's Case, 2 Va. L. Reg. 699, where the in- 
dictment was for murder by poison. But in Down's Case, 2 Va. L. 
Reg. 870, the court declined to follow the Taylor Case, and the court 
of appeals refused to grant a writ of error. These cases will be 
found discussed at length under the title of Homicide in 7 Encyclo- 
pedic Digest of Va., and W. Va. Rep. 165. In conclusion we give an 
extract from the letter of Richard H. Tebbs, judge of the Loudoun 
county court, 2 Va. L. Reg. 870. "In a case where the prisoner 
must be either convicted of murder of the first degree or else acquit- 
ted, the jury should not be instructed simply as to what constitutes 
the different grades of homicide, but should be definitely and dis- 
tinctly informed that under the proofs they must either convict of 
murder of the first degree or acquit, and that any compromise ver- 
dict is unlawful and practically an acquittal. Such an instruction 
would enlighten them as to the nature of their duties, .while the or- 
dinary instruction may very naturally mislead them. Certainly the 
prisoner should have this privilege if he desires to avail himself of 
it. The right to hang or go scot free may be a very dangerous 
privilege to ask, but on account of the very natural unwillingntss of 
the jury to shed blood, and because stronger evidence will certainly 
be asked than in a case not capital, it may at times be very valuable. 
Let him have this dangerous privilege, if he wishes, but let him not 
be heard to complain if he very wisely declines it." 

But what if the iury in the face of such an instruction still brings 
in a verdict of murder in the second degree? 



Joel Bailey Davis Co. v. Augustus et al. 

Sept. 20, 1906. 
[54 S. E. 985.] 

1. Assignment for Benefit of Creditors — Validity — Stipulation for 
Release. — A deed of assignment for creditors is not invalid because 
of its stipulation for release of the debtor by his creditors from per- 
sonal liability for such part of the debts as the fund may not 
discharge. 

[Ed. Note. — For cases in point, see vol. 4, Cent. Dig. Assignments 
for Benefit of Creditors, § 155.] 

2. Same — Debts Secured. — A deed of assignment for the benefit of 
creditors is not invalid because of its provision that it shall secure, in 
addition to the debts enumerated therein, any others inadvertently 
omitted and which may be shown to be correct. 

3. Same — Provision as to Evidence of Debts. — A deed of assign- 
ment for the benefit of creditors, providing for payment of the debts 



